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You are receiving this communication as a result of your interest
in alternative dispute resolution.

« Below is my September 2012 CAALA Advocate article Caucus or Joint
Session: To Meet or Not to Meet? for your review.

« Please let me know how | can assist you in economically resolving a
case through mediation or arbitration.

Many years ago | received a Ph.D. from the University of
Michigan in Communications. Before | went to law school | taught
interpersonal relations, group interaction, conflict resolution, intercultural
communication courses and served as a jury consultant. | apply the
communication issues and solutions | taught, coupled with 25 years of legal
practice experience to my alternative dispute resolution practice.

THINK ABOUT THIS PRIOR TO YOUR NEXT MEDIATION/ARBITRATION

Please contact me to discuss your next mediation. You may call me on my direct line: (310)
552-9800 or e-mail me on my personal e-mail: jkessler@adrservices.org.

To schedule a mediation or arbitration please call my case manager Eve Thorstens at (310)
201-0010 at ADR Services, Inc. If the date you desire is not available please call me on my
direct dial number (310) 552-9800 and WE WILL MAKE IT HAPPEN.

To set up family business facilitation or to have me serve as a Special Administrator on an
estate matter please call me directly at (310) 552-9800. | look forward to working with you.

Please visit my website: www.joanbkessler.com

To change your address or remove your name from my list call me at (310) 552-9800 or just
send me an email to jkessler@adrservices.org.
© 2012 Joan B. Kessler. All rights reserved.




Joan B. Kessler
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Caucus or joint session:
To meet or not to meet?

Share facts and postures in your mediation briefs
but reserve the face-to-face meeting for hammering out
the final settlement agreement

Most of the time, unless both sides
request it, I do not use joint sessions at
the beginning of a mediation. However,
there are various points in the process
when joint sessions and a shared discus-
sion of information about facts and legal
issues may be productive.

Briefs: To share or not to share?

Prior to a mediation, I like to
receive briefs from counsel that state the
key factual and legal issues, procedural
posture and any settlement efforts. I
strongly suggest that counsel share these
briefs with each other. Perhaps one
might decide to delete case strategy or
certain numbers from the shared brief
and share those only with the mediator.
You might decide to save those few
choice words and present them just to
the mediator telephonically before the
mediation or privately during the medi-
ation day as the process progresses.
Otherwise, I suggest that counsel give
the other side their view of the case if
that has not already occurred. This is
similar to a joint session, as information
is shared prior to the mediation, but the
parties are not forced to be in the same
room at the outset.

Mediator: Get the lay of the land

I usually use the beginning hour or
hours to meet the parties and counsel. I
start with plaintiffs’ room and get to
know the plaintiff and the case. Then I
go to the defense room and get to know
the defendant(s) and their defense and
any cross claims they might have.

Especially in employment cases, I
rarely have the parties meet together. An
exception is when the plaintiff really

wants an apology and defense is willing
to do that. That usually occurs, if at all,
after settlement is reached and every-
thing is signed at the end.

In real estate cases there may be
times when the sides need to meet to get
the facts ironed out, but usually I just
meet separately with the parties and
their counsel in caucus and have joint
sessions with counsel only, if at all.

There are exceptions and I do not
have a hard and fast rule against a joint
session. There are times when an all-
hands-on-deck meeting is warranted.
That is usually fairly far along in the
process, however.

Settlement agreements: Single
or co-author

When a settlement is reached, espe-
cially after a long, hard day or many
days, it is a cause for celebration. In com-
plex matters or in cases with many par-
ties the settlement documentation can
take a long time.

Most times, I suggest a very detailed
deal point memo, enforceable by the
court, California Code of Civil Procedure
section 664.6, and outside the mediation
confidentiality. I have counsel and par-
ties sign an agreement to that effect. I
usually have all of the attorneys in one
room with me and we hammer out the
settlement points with counsel working
as a team. By addressing each issue and
discussing it, the whole process moves
more smoothly and usually takes less
time. I have found there are fewer “sur-
prises” at the end if we use a team
approach in drafting the settlement
terms or the entire Settlement
Agreement.
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Conclusion

So to meet or not to meet, joint ses-
sion or caucus? The answer is: it depends
on the situation, personalities and how
things are going. One thing I always do
if there is a joint session is make sure
everyone understands each other, and I
do a lot of paraphrasing and have coun-
sel and the parties, if they are present in
a joint session, explain what they think
they heard from the other side!

Joan Kessley, a full-time mediator and
arbitrator at ADR SERVICES, INC.,
recetved her Ph.D. in Communication, before
she attended law school. She practiced law for
over 25 years, was a jury consultant and
laught communications. Many of the commu-
nication strategies she taught, her extensive
experience as a litigator and her training at
the U.S. Army War College enhance her medi-
ation and arbitration practice. She specializes
in employment, real estate, trust/estate, busi-
ness, commercial, entertainment and insur-
ance cases. She may be reached at:
Jkessler@adrservices.org or (310) 552-9800.
Ms. Kessler is also on the American
Arbitration Association Panel of Arbitrators.
Visit www.joanbkessler.com.



